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item veto without any additional constitu-
tional or statutory authority. The
consistutional basis for the President’s exer-
cise of a line-item veto is to be found in arti-
cle I, section 7, clause 3 of the Constitution.

The first article of the Constitution vests
legislative authority in the two Houses of
Congress established thereunder. Clause 2 of
section 7 of the first article provides the
presidential authority and procedure to veto
“bills.”” This is the basis for the President’s
clearly established authority to veto legisla-
tion. The provision also established the pro-
cedure under which Congress may override
the President’s veto.

The question of conferring authority on
the President to veto specific items within a
bill was not discussed at the Constitutional
Convention. During the drafting of the Con-
stitution in 1787, however, James Madison
noted in his subsequently published diary
that he had expressed his concern that Con-
gress might try to get around the President’s
veto power by labeling “‘bills’”’ by some other
term. In response to Madison’s concern and
in order to guard the President’s veto au-
thority from encroachment or being under-
mined and preserve the careful balance of
power it sought to establish, Edmund Ran-
dolph of Virigina proposed and the Conven-
tion adopted language from the Massachu-
setts Constitution which became article I,
section 7, clause 3.

This clause requires that in addition to
bills:

‘““Every Order, Resolution, or Vote to which
the Concurrence of the Senate and House of
Representatives may be necessary (except on
a question of Adjournment) shall be pre-
sented to the President of the United States;
and before the Same shall take Effect, shall
be approved by him, or being disapproved by
him, shall be repassed by two thirds of the
Senate and House of Representatives, ac-
cording to the Rules and Limitations pre-
scribed in the Case of a Bill [these being set
forth in article I, section 7, clause 2].”

In combination with the preceding clause 2
of section 7, this third clause gives the Presi-
dent the authority to veto any legislative
adoption of Congress, subject to congres-
sional override.

The historical context of its adoption sup-
ports the position that clauses 3 vests the
President with authority to veto individual
items of appropriation.

According to the noted historian Professor
Forrest McDonald in his paper “The Fram-
ers’ Conception of the Veto Power,” pub-
lished in “Pork Barrels and Principles: The
Politics of the Presidential Veto™ 1-7 (1988),
clause 3 was taken directly from a provision
of the Massachusetts Constitution of 1780.
This provision set in the State’s fundamen-
tal charter Massachusetts law dating to 1733
first implemented to give the Royal Gov-
ernor a check on unbridled spending by the
colonial legislature, which had put the col-
ony in serious debt by avoiding the gov-
ernor’s veto power by appropriating money
through ‘‘votes’ rather than legislation.
Professor McDonald has also noted in an op-
ed article published in the Wall Street Jour-
nal, that the agents of the King of England
could disapprove or alter colonial legislative
enactments “‘in any part thereof.”

Discussion and debate at the Constitu-
tional Convention over the meaning of
clause 3 was scant. In his notes of the pro-
ceedings of the Convention, our main source
for the intent of the Framers of our fun-
damental Charter, Madison noted only that
Roger Sherman of Connecticut ‘‘thought [ar-
ticle 1, section 7, clause 3] unnecessary, ex-
cept as to votes taking money out of the
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Treasury.”” No other member of the Conven-
tion appears to have discussed the clause.
Sherman’s comment was important, as it
demonstrates the context in which the
Framers saw the newly added provision: it
was needed only insofar as it pertained to
votes appropriating money from the Treas-
ury. Perhaps discussion was so scant because
the meaning of the clause was clear to the
Framers.

In his 1988 article, Professor McDonald
notes that two Anti-Federalist pamphleteers
opposed the proposed Constitution in part
because article I, section 7, clause 3 ‘““made
too strong a line-item veto in the hands of
the President.” The Federalist Governor of
Massachusetts, James Bowdoin, argued dur-
ing the Massachusetts ratifying convention
that the veto power was to be read in light
of the Massachusetts experience in which, as
noted, the lint-item veto was exercised by
the governor. In “The Federalist’” No. 69, Al-
exander Hamilton wrote that the constitu-
tional veto power ‘“‘tallies exactly with the
revisionary authority of the council of revi-
sion’ in New York, which, according to Pro-
fessor McDonald, had the power to revise ap-
propriations bills, not merely turn down the
entire legislative enactment. Massachusetts,
Georgia, and Vermont also gave their execu-
tives revisionary authority over legislative
appropriations.

Roger Sherman’s comment was prescient,
as he focused on the issue confronting us
over 200 hundred years later. The language of
clause 3 has proven to be redundant, as Con-
gress has not attempted to avoid the stric-
tures of the second clause. But clause 3 is
not superfluous as regards, in Sherman’s lan-
guage, ‘‘votes taking money out of the
Treasury.” In order to give effect to this pro-
vision, the President must have the author-
ity to separate out different items from a
single appropriation bill and veto one or
more of those individual items.

This reading is consistent with the early
national practice, under which Presidents
viewed appropriations as permissive rather
than mandatory. President Washington and
his Treasury Secretary, Alexander Hamilton,
assumed that the President had the author-
ity to shift appropriated funds from one ac-
count to another. The former Anti-Federal-
ists, having become the Republican party,
objected to these transfers. Once a Repub-
lican, Thomas Jefferson, became President,
however, he too considered appropriations
bills to be permissive and refused on at least
two occasions to spend money that had been
appropriated by Congress.

Professor McDonald points out in his 1988
article that shortly after the new Federal
Constitution was ratified, several of the
States rewrote their constitutions to con-
form their basic charters to the new Federal
one. The contemporaneous experience of
these States is highly relevant to the Fram-
ers’ understanding of the text they had de-
vised. Several States adopted new constitu-
tions in 1789 or the early 1790’s. Of these,
Georgia and Pennsylvania, and the new
States of Vermont and Kentucky all adopted
constitutions that included the phrasing of
article 1, section 7 to enable their governors
to exercise the line-item veto.

According to a 1984 report of the Commit-
tee on the Budget of the House of Represent-
atives, “The Line-ltem Veto: An Appraisal,”
the practice at the national level of the
President’s exercise of a line-item veto con-
tinued. President Andrew Jackson declined,
over congressional objection, to enforce pro-
visions of a congressional enactment in 1830.
In 1842, President John Tyler signed a bill
that he refused to execute in full. Instead, he
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advised Congress that he had deposited with
the Secretary of State ‘“‘an exposition of my
reasons for giving [the bill] my sanction.”
Congress issued a report challenging the le-
gality of the President’s action.

Professor McDonald noted that between
1844 and 1859, three northern States, respond-
ing to fiscal problems, adopted constitutions
explicitly providing their governors with
power to veto individual items of appropria-
tion. Building on this history, the provi-
sional Constitution of the Confederate
States of America also made explicit that
the President of the Confederacy had line-
item veto authority.

It was only after the Civil War that Presi-
dent Grant suggested that he did not already
enjoy the authority to veto individual items
of appropriation and other specific riders to
legislation and urged that he be granted such
authority. President Grant’s position that he
did not enjoy a line-item veto under the Con-
stitution was directly contradictory to the
original understanding of the Constitution, a
position endorsed by Presidents Washington,
Jefferson, Jackson, and Tyler through usage.
It ignored the original understanding of the
Framers of the Constitution and the histori-
cal context in which that document was
drafted. Proposals for a Federal line-item
veto have been made intermittently since
the Grant Administration.

An alternative argument based on the lan-
guage of article I, section 7, clause 2, but
consistent with the original understanding
of the veto power, has also been made to sup-
port the President’s exercise of a line-item
veto. In discussing why the issue of a line-
item veto was not raised during the Con-
stitutional Convention, Professor Russell
Ross of the University of lowa and former
United States Representative Fred
Schwengel wrote in an article ““An Item Veto
for the President?”” 12 Presidential Studies
Quarterly 66 (1982), “‘[i]t is at least possible
that this subject was not raised because
those attending the Convention gave the
term ‘bill’ a much narrower construction
than has since been applied to the term. It
may have been envisioned that a bill would
be concerned with only one specific subject
and that subject would be clearly stated in
the title.”

Professor Ross and Mr. Schwengel quote at
length the former Chairman of the House Ju-
diciary Committee, Hatton W. Sumners, who
defended this view in a 1937 letter to the
Speaker of the House that was reprinted in
the Congressional Record on February 27,
1942. Chairman Sumners was of the view that
the term “*bill’’ as used in clause 2 of section
7 of the first article was intended to be ap-
plied narrowly to refer to ‘“items which
might have been the subject matter of sepa-
rate bills.” This reading he thought most
consistent with the purpose and plan of the
Constitution. Thus, Chairman Sumners be-
lieved that clause 2, as originally intended,
could also be relied upon to vest line-item
veto authority in the President.

Chairman Sumners’ reading is also consist-
ent with the practice in some of the colonies.
Professor McDonald cites to the Maryland
constitution of 1776, which expressly pro-
vided that any enacted bill could have only
one subject. Several other States followed
Maryland during the succeeding decades and
limited legislative enactments to a single
subject.

A review of the contemporary understand-
ing of the veto provisions of the Constitution
when drafted supports the view that the
President currently enjoys line-item veto
authority, which several Presidents have ex-
ercised.
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